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STATEMENT OF QUESTIONS PRESENTED 


1.. Should conviction of defendant for robbery under 
the First Count of an indictment be reversed because of (a) lack 
of testimony that missing property was on the person or in the 
immediate actual vossession of the victim at time of robbery 


and (b) failure of proof as to the taking of missing property? 


2. Should conviction of defendant for forgery and 


uttering under the Second through the Thirteenth Count of an 


indictment be set aside and a new trial awarded because of 


erroneous admission of evidence? 
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UNITED STATES OF AMERICA 
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JURISDICTIONAL STATEMENT 


This is an appeal from conviction and sentence| for 


robbery, forgery, and uttering. The Court has jurisdiction under 


28 U.S.C. 1291. 


STATEMENT OF THE FACTS 


Appellant, hereinafter called defendant, was indicted 
in thirteen counts, the first of which was robbery of property 
of the value of about $8.00, consisting of one wallet and ver- 
sonal papers, including a Texaco Credit Card and $7.00 in money. 

The second, fourth, sixth, eighth, tenth and twelfth 


counts were for forgery of six checks of the Smarge Corvoration, 


while the third, fifth, seventh, ninth, eleventh and thirteenth 
counts were for passing and uttering the six checks, (Transcript 
of Pleadings). An attorney was appointed to represent defendant 


in the Trial Court. 


Trial on all counts of the indictment commenced on 
October 10, 1963, and concluded on October 11, 1963 (Transcript 
of Pleadings). 

Government witness Smarge identified the six original 


checks of Smarge Corporation and stated that only he and his wife 


had authority to sign checks (Tr.5). He denied that signatures 


on any of the six checks were his signature or that of his wife, 
or that he drew any of the six checks (Tr. 6 through 13). 

Witness Kinney stated that he left a bar with defendant 
and two other men on the evening of May 25 (Tr. 17-13). Kinney 
stated that he drove to a parking lot and when the car stopped, 
the defendant told him he wanted his money, attacked him, and 
knocked him unconscious (Tr. 20, 21), that he remained uncon- 
scious until May 27th when he discovered his wallet, ring, money 
and Texaco Credit card were missing. At no time did Kinney testi- 
fy as to when, prior to being attacked, he was last aware of 
having the missing articles in his possession or on his person, 
(Tr. 22, 23). Kinney admitted he was an ex-convict (Tr.23). He 
denied that his handwriting appeared on any part of the six 
checks already identified (Tr. 25 through 27). Kinney identified 
the Texaco credit card used at the trial as a duplicate of his 
credit card but not the card taken from him (Tr. 28). On cross- 
examination, Kinney refused to classify the incident on the park- 
ing lot as robbery and was confused about the date of the incident 
(Tr. 37, 38). He was unable to testify that the defendant took 


took his money or credit card (Tr. 45). 
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Witness, Max Kobre, recognized original check | 
Smarge Company which he cashed, made out to Walter Kinney, and 
endorsed by Walter Kinney, remembered viewing the credit card 
for identification purposes at the time he cashed the check, but 
could not identify defendant as person who cashed check) (Tr. 48, 


49). 


Witness, Clara Miller, recognized original check of 


Smarge Company as check which she cashed but could not identify 


defendant (Tr. 55,56). 


Witness, Leon Reichman, identified original check of 
Smarge Company as one he cashed (Tr. 68), bearing fingerprint of 
person presenting check to be cashed (Tr. 69). 
Witness, Steven Leon Davidson, identified oripinal 
check of Smarge Company as check which he cashed (Tr. 76), and 
defendant as man presenting check to be cashed (Tr. 77, 91). 
James Ross of Prince George's County Police Deparment 


stated that defendant told him on June 23, 1963, that he was 


responsible for passing checks but Ross made no effort ito get 


the defendant's written statement (Tr. 95). | 


William H. Fisher identified original Smarge Company 


check he had cashed bearing Texaco Credit card check number in 


his handwriting, but had no independent recollection of the 
specific transaction., (Tr. 111, 112). 

Abe Kashtam identified original Smarre Company check 
his wife had cashed, but identified defendant's attorney as man 


presenting check to be cashed, (Tr. 114, 115). 
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James Thomas Miller, handwriting expert testifying for 
the government expressed opinion that known specimens of hand- 


writing of defendant were specimens of the same handwriting con- 


stituting the endorsement of the name "Walter L. Kinney," on the 


six Smarge Company checks (Tr. 124), and testified that compari- 
sons made in government exhibit were made with photographs of 
all six Smarge Company checks taken by an unidentified photo- 
grapher at the Federal Bureau of Investigation. Miller testified 
that original checks had been blurred since first in his posses- 
sion (Tr. 141). The ink had run badly. The original checks were 
in a faded condition and would not have made a clear exhibit for 
the trial (Tr. 144, 145), so Miller used the F.B.I. photograph 
in explaining the handwriting comparison at trial. Miller did 
not know any of the technical details concerning production of 
the F.B.I. photographs or whether they were made of standards he 
would approve of (Tr. 149). 

Alpheous B, Masters of the Metropolitan Police Depart- 
ment identified the fingerprint on one of the six checks, as the 
fingerprint of the defendant (Tr. 165). 

The only witness from the Federal Bureau of Investiga- 
tion called by the prosecuting attorney was Lauren W. Dishman, a 
photographer. He recalled receiving a laboratory requisition in 
this case (Tr. 192) but could not state of his own knowledge that 
he photographed the six checks (Tr. 194). No other witnesses 
testified as to any' details concerning the photographing of any 


of the checks. 


the time they left the bar together through May 27, 1963 
denied taking Kinney's credit card or money, or having t 
Detective Ross he had taken the checks (Tr. 202, 204) and denied 
passing any checks (Tr. 206). 
According to the defendant, Kinney was fairly well 
intoxicated when he left the bar with the defendant (Tr. 211) and 
remained in a more or less intoxicated state until the next morn- 
ing. The defendant and Kinney were together during all of this 
time, (Tr. 215). 
The attorney for the defendant asked the trial Court 
to exclude the six checks from admission in evidence on the 
grounds that they were blurred and changed in their appearance 
since the date of the indictment, thereby materially and pre- 
judicially hampering the defense in cross-examination (Tr. 101, 
102). | 
Also, at the conclusion of the povernment's aca the 


attorney for the defendant made a motion for a judgment of 


acquittal because the government had not produced any witness 


who could testify that he had taken the photopraph for the 


Federal Bureau of Investigation (Tr. 196) even though the photo- 


graphs were admitted in evidence and used as part of the povern- 


ment's case. 


STATEMENT OF POINTS RELIED ON 


1. There was no testimony or proof 
(a) that any of the missing property was on the 
person of or in the immediate actual possession of the victim at 
any specific time prior to or at the time of the robbery. 
(b) that there was a taking of the missing 
property including the credit card, from the person or immediate 


actual possession of the victin. 


2. Evidence was erroneously admitted in the form of: 


(a) checks which had been damaged and blurred 


while in the hands of various agents of the appellee. 


(b) Photographs allegedly taken of the checks 
prior to change in their condition and alteration even though 
the appellee was unable to produce as a witness anyone who could 
state that he took the particular photographs or anyone familiar 


with the technical manner in which the photographs were taken. 


SUMMARY OF ARGUMENT 


1. The testimony of witness, Kinney, was completely 
lacking in any statement as to when he last saw his credit card 
prior to the time at which he discovered his money, wallet and 
credit card missing. None of the missing property was presented 
in evidence, and under the circumstances of this case, the case 
should not have been submitted to the jury. | 


2. There was no testimony by any witness that the miss- 


| 
ing property was on the person or in the immediate actual posses- 


element in the crime of robbery. 


sion of the victim at the time of the alleged robbery, a necessary 
| 
| 


3. Since the original checks were blurred and changed 
in their appearance while in possession of various government 
personnel between the date of the indictment and the ates of 
trial, they should not have been admitted in evidence. ‘The 
rights of the defendant were materially and prejudicially 
affected, since trial counsel was handicapped in cross-examination 
of the handwriting expert who identified the endorsement on the 
original checks as being in defendant's handwriting, but made 
his comparison with the photographs of the original checks, 
rather than the checks themselves. 

4. The photographs prepared by the Federal Sa of 
Investipation and used by the government at trial in the testi- 
mony of the handwriting expert, Miller, should have been excluded 
on the grounds that there was no preliminary proof of the identity 


of the photographer and the technical manner in which the photo- 
graphs were prepared. 5) 


ARGUMENT 


1. Failure of proof to sustain conviction for robbery 

(With respect to Point 1, appellant desires the Court 
to read the only direct evidence of the elements of the 
robbery, the testimony of the victim, Kinney [Tr. 16-46 
inclusive]). 


Since the defendant was convicted of the crime of 


robbery, there should have been proof of each and every ele- 


ment of robbery to sustain the conviction. 

Elements of the offense are contained in the 
statute, 22 D. C. Code 2901 (1961 Edition): 

"Whoever by force or violence whether 

against resistance or by sudden or 

stealthy seizure or snatching, or by 

putting in fear, shall take from the 

person or immediate actual possession 

of another anything of value, is guilty 

of robbery, and any person convicted 

thereof shall suffer imprisonment for 

not less than six months nor more than 

fifteen years." 

Although the victim testified that the defendant 
attacked him and demanded his money (Tr. 21) and his personal 
property was missing when he regained consciousness two days 
later (Tr. 22), there are glaring omissions in the victim's 
testimony. 

The record is completely lacking in proof that any 
of the missing items of personal proverty were on the person 
or in the immediate actual possession of the victim either 


prior to or at the time of the incident. 


"In a prosecution for robbery the state 
has the burden of proving the elements 
of the offense.” 


77 CJS Para.45 (robbery). See Commonwealth v. Crecorian, 
162 N.E. 7, 9, 264 Mass. 94 (1928). | 
It is submitted that the jury should not have been 
allowed to speculate as to whether the missing property was 


on the person or in the immediate actual possession of |the 


victim at the time of the alleged attack. Particularly, since 
the victim Kinney was completely confused and contradi¢tory 

in his testimony as to the date of the incident, and thice 

in answer to pointed questions flatly refused to state|that 
he had been robbed (Tr. 37, 45). It is true that there was 
evidence that one item of the victim's missing property was 

in possession of the defendant at a date subsequent to the 
date of the alleged crime, but the record does not contain 
explanation as to the manner in which the missing property 
came to the possession of the defendant. In Hunt v. U.S. 

-- U.S. App. D. C. --3 316 F.2d 652, 655 (1963) there was a 
lack of proof as to how property came into possession of the 
accused who was charged with both robbery and larceny and 
convicted on the count of robbery. In reversing and remand- 


ing for a new trial on the lesser charge, the Court commented 
i 


"We are, however, unable to say there was 
sufficient evidence to allow the case to 
go to the Jury on the charge of robbery. 
Robbery as defined by the statute requires 
proof of a taking from ther person of 
another by "sudden or stealthy seizure or 
snatching, or by putting in fear." There 
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was here no substantial evidence to show 

that the offense committed was robbery 

as distinguished from larceny." 

Whether or! not the missing property was on the person 
or in the immediate actual possession of the victim at the 
time of the alleged attack is certainly a fact best known to 


the victim himself, and clearly it was the duty of the prose- 


cution to bring out this fact in interrogation of the victim. 


It has been said, U. S. v. Waters, 73 F.Supp. 72, 73 


(D.C., D.C. 1947): 

"Third, the burden rests on the prosecution 

to establish the evidence of puilt of each 

element of an offense. There are exceptions 

made in cases where the fact to be proved is 

one peculiarly within the knowledpe of the 

defendant . . . These exceptions do not 

apply to the present case.” 

The defendant should not have been convicted without 
proof both as to the location of the missing property at the 
time of the incident and the taking by the defendant from the 
person or immediate actual possession of the victim. Obvi- 
ously, goods cannot be taken from the person of another or 
in his presence unless the victim has possession or custody 
of the goods. See Brooks v. People, 49 N.Y. 436, 4415 10 Am. 
Rep. 398, 402 (1872). The story told by the victim, Kinney, 
who admittedly had been drinking, was equally consistent 
with his losing his card, giving it voluntarily to the 
defendant while in a drunken stupor, or loaning it to him in 
a sober state. Kinney's testimony is quite unequivocal 


(Tr. &S) that he had no knowledge of how he had lost posses- 


sion of his card. 
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2. Erroneous admission of evidence. 
(With respect to Point 2, appellant desires the 
Court to read the following pages of the reporter's trans- 
eript: Tr. 101-109; 127-130; 142; 190-197). 


In the trial there was admitted into eviderice 


photographs of the alleged handwriting of George J. Hurley, 


appearing as an endorsement on each of a series of six 
| 

checks. This handwriting constituted the basis for the 

charges of forgery. Prior to the trial, the original six 


checks were forwarded by the Metropolitan Police Department 


to the Federal Bureau of Investigation to be photographed 


(Tr. 127). The witness, Miller, of the Metropolitan Police 


Department described the changed and blurred condition of the 
| 

checks resulting from handling while they were in the posses- 
| 
| 

sion of the Federal Bureau of Investigation (Tr. 129+30). 
| 


There is a lack of other testimony as to the details |of the 
| 
| 


manner in which the checks became disfipured; Miller's 
testimony was pure speculation: 


"What has happened here is that the ink 
that was used from the most part of 

this check, several inks were used but 
in most part, the inks were water sol-~ 
uble and had a terglency to blur slightly. 
This is why the photopraphs that were 
taken by the F.B.I. just before they 

wet them for this print checking process 
were used and aft4r I got them back, 
they had this slight running of the ink 
and made them not as good for my pur- 
poses as these photopraphs that had 
been prepared before the latent check- 
ing was made." 


It is to be noted by the testimony of the prosecu- 


tion's witness that after the return from the F.B.I., the 
condition of the original checks had been changed to the 
point where they were not as good for the purvoses of making 
a comparison at trial as they were prior to the time they 
were sent to the F.B.I. 

As the result of the procedure just described, the 
defendant's trial counsel was greatly handicapped in cross- 
examination of the handwriting expert,Miller, since counsel 
was precluded from ‘using the original checks in cross- 
examination of the expert. 

At 20 Am. Jur. (Evidence) Para. 719, it is stated: 

"The circumstances that any such articles 

have been altered before they are offered 

in evidence does not necessarily affect 

their admissibility, where there is no 

evidence that there has been any illegal 

tampering with them and such alterations 

do not obliterate or change the condition 

which is sought to be shown." 

See Levy v. State, 12 S.W. 596,597; 28 Tex. App. 203; 19 Am. 
St. Reports 826; 68 ALR, 938 (1889). 

However, here is a case in which the condition of 
the checks allegedly bearing the handwriting of the defendant 
as endorsement had’ been materially changed to the extent that 
the handwriting expert used the photographs of the checks for 
the purposes of his testimony, photographs made by someone 
other than himself. 

The handwriting expert testified that he was 


unable to make an accurate comparison immediately prior to 
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trial of the original checks with the photographs. He was 


relying on memory of an examination made approximately two to 
three months before trial (Tr. 142) in making the comparison. 
His examination of the unblurred originals was made in| July, 
1963, and the photographs were not furnished to him for the 
purposes of making his comparison until shortlv before/ trial 
in October, 1963. It is submitted that the witness who tes- 
tified that at one point in his career he examined as many 


different writings as six hundred to seven hundred a year 


(Tr. 122), as a matter of law, was hardly in a position to 

make such a comparison for purposes of authenticating the 
roa 

document in a serious matter of this kind involving a man's 


liberty. There can be little doubt that the testimony of 


this witness, qualified as an expert before the jury, in- 
fluenced or perhaps controlled the verdict of the jury, even 


though his testimony was partially from memory. 


At trial the government called as its witness 


Lauren W. Dishman, the photographer for the Federal Bureau 


of Investigation. The witness was shown the six original 
checks and on direct examinations (Tr. 193, 194), the follow- 
| 


ing colloquy took place: 


"Q Now, sir, are you able to tell by 
looking at government 1 through 6 
for identification whether they were 
a part of those documents which were 
sent to you? 


No, sir, not on the oripinal. It 
would show on the photograph. 
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The photographs which you took would 
show it? 


Yes, sir. 


And, sir, by refreshing your recol- 
lection by looking at government ex- 
hibit 14 for identification, are you 
able to recall whether or not you 
ever photographed what has been 
identified as 1 through 6? 


Yes, sir. 
You do recall having done that? 


Yes, sir, my signature is on here, 
initials. 


Yes, I realize that but what re- 
freshes your recollection that you 
photographed these specific items 
which are identified as sovernment 
exhibits 1 through 6? 


It would be the requisition request- 
ing this type of work be done. 


So that there is nothing on there 
that refreshes your recollection as 
to these specific items? 
No, sir. 
So that you cannot state, even 
after having looked at that form, 
you cannot state of your own know- 
ledge that you did in fact photo- 
graph these six checks? 
A No, sir." 
After the foregoing, defense counsel made a motion 
for a Judgment of Acquittal stating that he was unable to 


cross-examine the’ man who prepared it or any individual who 


was willing to say that he took the pictures, how they were 
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taken and the circumstances under which they were taken, in 
order to be able to test the validity of the exhibits (Tr.196). 
Where the condition of the evidence has been changed to the 


point that the prosecution's own witness stated that he would 


have had difficulty with some of the checks in making| posi- 
tive findings (Tr. 143) and the change in the condition of 
the evidence was not fully explained by someone responsible 


for the change, it is the duty of the Court to reject] the 


evidence. Sprinkle v. Davis, C.C.A. uth Cirs 111 F.2d 925 


(1940); also Johnson v. State, 170 SW2d 770, 771; 145) Tex. 


Cr. 603 (1943). 
Without appropriate preliminary proof the use of 

the photographic reproduction of the alleged handwriting of 

the defendant should not have been permitted. 


In Home Insurance Company v. Savage, 103 S.W.2d 
| 
900, 901;231 Mo. App. S69, the Court denied the admission of 


photostatic reproductions of alleredly forged checks into 


evidence, even though having been identified by a witness 
as having been taken in his presence by a photographer. In 
so holding, the following language was used by the Court: 


". . . an indispensable preliminary to 
the admission in evidence of any photo- 
graph is preliminary proof of the con- 
ditions under which it is taken, such 
as whether or not it truly represents 
the situation as it really existed uvon 
the date of investigation, the kind of 
chemicals used, the kind of lens, ete." 


See Dillon v. Evansville Refining Co., C.C.A. Tth Cir. 127 
F.2d 13,17 (1942). Also see Fourth National Bank vi McArthur, 
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84 S.E.39, 44; 168 N.C; 48, (1915). 


The Supreme Court of the United States in U. S. v. 


Ortiz, 176 U.S. 4223 44 L.ed. 529, 533 (1900), approved the 


use of photographs for the purposes of comparison of hand- 
writing provided an appropriate preliminary foundation has 
been laid. 


"The defense caused the signature of 
Governor Armijo to the alleged erant 
and one existing on one of the Ccocu- 
ments offered as a standard of compari- 
son to be photographically enlarged. 
After proving by the photographer by 
whom the photographs were made the accu- 
racy of the method pursued and the 
results obtained by him, the enlareed 
photographs were tendered, and were 
admitted in evidence over objection. 
The ruling was correct. Marcy v. Barnes, 
16 Gray, 161, 163, 77 Am. Dec. 405. 


In the case cited by the Supreme Court,Marcy v. 
Barnes (1860) supra it was stated: 


"Under proper precautions in relation to 
the preliminary proof as to the exact- 
ness and accuracy of the copies produced 
by the art of the photographer, we are 
unable to perceive any valid objection 
to the use of such prepared representa— 
tions of original and genuine signatures 
as evidence competent to be considered 
and weighed by the Jury." 


It seems clear that "proper precautions in relation 
to preliminary proof" were incomplete and inadequate at the 
trial of this case to permit the use of the vhotographs for 


purposes of comparison. 


nm age | 
Neither the original checks nor the photognanne? 
copies should have been admitted in evidence, and without 


them a different case would have been presented to the jury. 
\ 


CONCLUSION | 
| 


It is forcefully maintained by the defendant that 
he did not receive a "fair trial," that his conviction on the 
count of robbery should be reversed and this his conviction 
on the counts of forgery and uttering should be set asics and 
a new trial awarded. Indeed it seems inappropriate to point 
out that the Government should be required to offer proof as 
to all elements of its charge of robbery. Having failed so 
to do, conviction on the robbery count should be reversed. 
With respect to the counts of forgery and uttering a new 
trial should be awarded since the jury verdict must have been 
materially influenced by consideration of evidence which 
should have been excluded from consideration as a matter of 
law. 


| 
Respectfully submitted, | 
| 
| 


Wallace Luchs, Jr. | 
419 Southern Building | 
Washington, D. C. 20005! 
(Attorney for Avpellant| 
appointed by the United 
States Court of Appeals 
for the District of 
Columbia Circuit) 


--17- 


| 
BRIEF FOR APPELLEE 
Ly LT ETN aD NGG SETI AIT aT 


Yuited States Court of Appeals 


For THE DISTRICT OF COLUMBIA Circurr 


| 
: 
No. 18,283 
| 
| 


Gzorce J. HURLEY, APPELLANT 
% 


UNrrep STATES OF AMERICA, APPELLEE 
| 
Appeal from the United States District Court 
for the District of Columbia 


DAvip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
PavuL A. RENNE, 
ANTHONY A. LAPHAM, 
Assistant United States Attorneys. 


United States Court of Appeals 


FILED MAR 5 1964 


Nathan (Seateow 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Where the complaining witness testified (a) that 
‘appellant demanded his money and then attacked him and 
‘mocked him unconscious, and (b) that when he regained 
consciousness two or three days later his money, his ring, 
“what money he had on (him)”, and his personal papers 
‘(including a Texaco credit card) were “missing”, and 
‘where two witnesses saw the Texaco credit card in the 
possession of appellant a few days later, was the evidence 
‘of robbery, and particularly of a taking of property from 
the person of another, legally sufficient? 

2) In a prosecution for forging and uttering six checks, 
did the trial judge commit error by admitting into evi- 
dence the original checks or photographic reproductions of 
‘the endorsements on these checks where (a) while they 
‘were in the possession of the FBI before trial the checks 

i were treated with a chemical solution which caused the 
‘nk in the endorsements to run and blur slightly, and 

(b) prior to being chemically treated the checks were 
‘photographed, and (c) an FBI photographer who ap- 
‘peared as a witness had no independent recollection of 
having photographed the checks although he stated that 
“he received a requisition to do so, and (d) the handwrit- 
ing expert who expressed the opinion that the checks 

were endorsed by appellant based this opinion upon his 
| examination of the checks before they were sent to the FBI 
"and explained his opinion by the use of photographs which 
he stated were accurate reflections of the endorsements 
"as they appeared in their original condition? 


INDEX 


Counterstatement of the case 


Evidence of appellant’s guilt. 

Blurring of the Endorsements on the original checks and 
preparation of the photographic handwriting exhibit... 

Evidence presented by appellant _....-.-..--------eew------en--- 


Statutes involved. 
Summary of Argument. 
Argument 
IL. The evidence of robbery was legally sufficient....... 


Il. Neither the original checks nor the photographic re- 
productions of the endorsements were erroneously 
admitted into evidence...... 


The original checks........-..-c--cvercsessnssernesennsecnweeenne 
The photographic reproductions of the endorse- 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,283 


GEORGE J. HURLEY, APPELLANT 
v 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


‘An indictment filed September 3, 1968, charged appel- 
lant with one count of robbery (22 D.C. Code 2901), six 
counts of forgery (22 D.C. Code 1401), and six counts of 
uttering (22 D.C. Code 1401). A jury found appellant 
guilty as indicted, and by judgment and commitment filed 
October 31, 1963, he was sentenced to terms of imprison- 
ment of from three (3) to nine (9) years on the robbery 
count and from one (1) to three (3) years on each of 
the forgery and uttering counts. The sentences imposed 
on the forgery and uttering counts were ordered to run 
concurrently with each other but consecutive to the 
sentence imposed on the robbery count. This appeal fol- 
lowed. 


(1) 
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Evidence of Appellant’s Guilt 


Appellant’s guilt was established by the testimony of 
twelve witnesses. 

Direct evidence of the robbery was provided by the 
testimony of Walter L. Kinney. This witness met appel- 
lant as he was leaving a bar located on New York Avenue 
about 9:20 or 9:30 on the evening of May 24 or May 
25, 1963 (Tr. 17-18). The witness was in the company 
of two men who had asked him to take them home (Tr. 
19). Appellant proposed to join them (Tr. 40). Kinney 
then drove the three men in his own car to a parking lot 
at 13th and N Streets, where he stopped the car intending 
to discharge the passengers (Tr. 20-21, 41-42). Appellant 
got out, came around the driver’s side of the car, opened 
the door and “told me he wanted my money” (Tr. 20-21, 
42). He struck Kinney in the head and knocked him un- 
conscious (Tr. 21, 42). Sometime later Kinney revived 
to a state of semi-consciousness and was able to sense that 
the car was in motion. He did not fully regain conscious- 
ness, however, until the morning of May 28, at which time 
he found himself in the back seat of his car somewhere 
in the Chinatown area of downtown Washington (Tr. 21, 
48-44). He was missing his wallet, ring, “what money 
I had on me”, and personal papers (Tr. 22-23). To the 
best of his recollection his wallet had contained seven or 
eight dollars in cash, his bank book, and Texaco, Safeway, 
and Central Charge credit cards. (Tr. 23). The Texaco 
card was seen by two other witnesses in the possession 
of appellant a few days after the incident (Tr. 65, 112). 

Kinney examined government’s exhibits 1-6, bank 
checks bearing his name as payee and what purported to 
be his signature as endorser, and stated that his hand- 
writing did not appear anywhere on the face or the back 
of these checks’ (Tr. 25-27). He recognized as his own, 


2 Government’s exhibits 1-6 were personalized checks of the John 
J. Smarge Co., Inc. Two were dated May 29, 1963, and four were 
dated May $1, 1968. All bore what purported to be the signature 
of John J. Smarge as maker, the name of Walter L. Kinney, as 
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however, the address which appeared on the reverse sides 
of exhibits 1, 8, and 5 (Tr. 27, 29). He also identified 
the number written on the back of exhibits 1, 4, and 6 
as the number of his missing Texaco credit card? (Tr. 
27, 29). 

John J. Smarge identified government’s exhibit 1-6 as 
checks drawn upon the account of the construction cor- 
poration of which he was president. Only the witness and 
his wife had authority to sign such checks (Tr. 5). The 
witness stated that he had not signed the exhibit checks 
although what purported to be his signature appeared 
thereon as maker; that none of the writing on the face 
or back of the checks was placed there by himself or his 
wife; that he did not authorize any of the writing which 
appeared on the checks; that he was not familiar with 
Walter L. Kinney on either May 29 or May 81, 1968, and 
that Walter L. Kinney had never worked for the Smarge 
Corporation (Tr. 5-14). 

Six witnesses, all owners or operators of liquor stores 
in the District of Columbia, testified in connection with 
the checks marked as government’s exhibits 1-6. Each wit- 
ness had a recollection, either independent or refreshed by 
the deposit stamps and markings which appeared on the 
exhibits, of having received and cashed one of the checks 
in his store (Tr. 48, 55, 68, 76, 110, 114). Four of the 
witnesses remembered that the checks (exhibits 1, 2, 5 
and 6) were received late in May, 1963 (Tr. 48, 55, 76, 
111). Four of the witnesses remembered that the checks 
(exhibits 2, 4, 5, and 6) were endorsed in their presence 


payee, and what purported to be the signature of Walter L. Kinney 
as endorser. In order of their exhibit numbers, the checks were in 
the amount of $74.49, $50.38, $89.94, $89.84. $52.28, $68.05. The 
original checks are part of the record on appeal. How appellant 
came into possession of the checks is not apparent on the record. 


2 The Texaco credit card taken from Kinney was apparently not 
recovered. A duplicate card had been issued to Kinney, however, 
and was marked as government exhibit 7 (Tr. 27-28). Kinney 
identified the number which appeared on the reverse side of ex- 
hibits 1, 4, and 6 by comparing it with the number on the duplicate 
card (Tr. 28). 
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(Tr. 56, 77, 112, 116). One of the witnesses recalled 
that the person who presented the check (exhibit 1) used 
a credit card for identification (Tr. 49). One of the wit- 
nesses recalled that the person who cashed the check (ex- 
hibit 6) presented “quite a bit of identification” in the 
name of Walter L. Kinney (Tr. 78-79). Two of the wit- 
nesses recognized government’s exhibit 7, the duplicate of 
the Texaco credit card taken from Walter L. Kinney, as 
the identification which had been presented to them (ex- 
hibits 2, 6) (Tr. 65, 112). One of the witnesses positively 
identified appellant as the person who had presented one 
of the checks (exhibit 5) and endorsed it in his presence * 
(Tr. 77). Finally, the witness who identified exhibit 3 
stated that the thumb imprint which appeared on the 
back of the check was placed there in accord with his 
store’s general practice of requiring a fingerprint before 
cashing a check for an unknown customer (Tr. 68-69). 

James Ross, a detective attached to the Prince Georges 
County Police Department, testified that he had spoken 
with appellant on June 23, 1963, at which time appellant 
had stated that he was responsible for passing the check 
marked as exhibit 3 “and others (checks)” in the Dis- 
trict of Columbia (Tr. 94-95). 

Alpheous Masters, a lieutenant assigned to the Identi- 
fication Bureau of the Metropolitan Police Department 
and a qualified expert in fingerprint analysis, had com- 
pared the known fingerprints of appellant (government’s 
exhibit 12) with the print which appeared on the reverse 
side of government’s exhibit 3. As a result of this com- 
parison, he had formed the opinion that the print on the 
back of the check corresponded to and was made by the 
same person as the known right thumb print of appellant 
(Tr. 165). The basis of this opinion was fully explained 
to the jury by reference to a special photographic exhibit 
(government’s exhibit 13) prepared by the witness (Tr. 
166-173). 


* Four of the witnesses could not identify appellant. One of the 
witnesses identified defense counsel (Tr. 115). 
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James T. Miller, the chief questioned document analyst 
for the Metropolitan Police Department and a qualified 
expert in handwriting analysis, had compared known ex- 
emplars of appellant’s handwriting (government’s exhibits 
9 and 10) with the writing which appeared on govern- 
ment’s exhibits 1-6 (Tr. 123). As a result of his com- 
parison, this witness had formed the opinion that the 
person who endorsed the name Walter L. Kinney on the 
back of exhibits 1-6, and who also wrote the address 2020 
North Stratford St. on the back of exhibits 2, 3, 4, and 6, 
was the same person who filled in the specimen cards 
bearing the known handwriting of appellant* (Tr. 124, 
141). The basis of this opinion was fully explained to 
the jury (Tr. 181-141). In reaching his conclusions the 
witness had relied on the writing on the original checks 
and not on photographic reproductions thereof (Tr. 142). 
In explaining these conclusions to the jury, however, the 
witness made use of a special photographic exhibit (gov- 
ernment’s exhibit 11) prepared by himself. The top half 


of the exhibit displayed a photographic reproduction of 
thirteen selected lines of appellant’s known handwriting; 
the lower half of the exhibit displayed photographic repro- 
ductions of the endorsements which appeared on Govern- 
ment’s exhibits 1-6 (Tr. 126-127). 


Blurring of the Endorsements on the Original 
Checks and Preparation of the Photographic 
Handvriting Exhibit 

Miller testified that government’s exhibits 1-6 had been 
sent to the Federal Bureau of Investigation to be ex- 
amined for latent fingerprints (Tr. 128). Such an exam- 
ination involved the use of a liquid silver nitrate solution, 
and the application of this chemical solution to the checks 
had caused the ink in the endorsements to run and blur 
slightly (Tr. 129-130). Just prior to being chemically 


+The witness was also of the opinion that the face of govern- 
ment’s exhibits 1-6 was written by one person and the endorsements 
on these checks were written by another (Tr. 124). 
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treated, however, the checks had been photographed. Since 
the FBI photograph showed the endorsements in their un- 
blurred condition, they, rather than the original endorse- 
ments themselves, were used by Miller in preparing his 
own special photographic exhibit. (Tr. 128). Miller testi- 
fied, however, that the photographs of the endorsements 
were accurate reflections of the endorsements which ap- 
peared on the checks prior to the time they were sent to 
the FBI (Tr. 128, 129, 147, 157). He also testified that 
his opinion that the handwriting in the endorsement cor- 
responded to appellant’s known handwriting was based on 
an examination of the original unblurred endorsements 
and not photographic reproductions thereof (Tr. 142). He 
also testified that had the endorsements on government’s 
exhibits 1, 3, and 6 been in their blurred condition at the 
time of his examination, he nevertheless would have 
reached positive findings that they were written by appel- 
lant (Tr. 144). His findings with respect to exhibits 2 
and 4 would have been qualified (Tr. 142-144). 

Lauren Dishman, an FBI photographer, had no inde- 
pendent recollection of having photographed government’s 
exhibits 1-6 (Tr. 194). On the basis of a requisition form 
(government exhibit 14) which he had initialed, however, 
he was able to state that he had received an order to 
photograph these exhibits (Tr. 192-194). The witness 
was not cross-examined. 

At the close of the government’s case, appellant moved 
for judgment of acquittal on the ground that no witness 
had appeared who was able to state of his own knowledge 
that he had photographed exhibits 1-6, and that it there- 
fore had been impossible to test the validity of the photo- 
graphs on cross-examination (Tr. 196). The motion was 
denied (Tr. 197). 


5 Miller testified that he made cut outs from the FBI photo- 
graphs of the original checks; that he pasted the cut-outs together 
and rephotographed them himself; and that this rephotograph 
re as the bottom half of government’s exhibit 11 (Tr. 127- 
128). 
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Evidence Presented by Appellant 


Appellant, testifying in his own behalf, said that he 
met Walter Kinney in the Virginia Grill at 9th and K 
Sts., N.W., on the night of May 25, 1968. Kinney was 
in an intoxicated condition (Tr. 198-199, 211). Shortly 
before midnight the witness and Kinney left the bar and 
drove in the latter’s car to a lady’s apartment in Arling- 
ton, Virginia (Tr. 199, 218, 215). They returned to the 
District of Columbia the following morning and separated, 
only to meet again by coincidence that night (Tr. 201, 215, 
217). They had some drinks together and spent the night 
of May 26 in a room in a hotel at 10th and Massachusetts 
Avenue (Tr. 218-220). The next morning they parted 
company for the last time (Tr. 202, 220). Appellant de- 
nied having taken any money or a Texaco credit card 
from Kinney, denied having seen government’s exhibits 
1-6 until he was confronted with them by Detective Ross 
on June 28, 1963, denied having admitted that he endorsed 
any of these checks, and denied ever having seen any of 
the witnesses who testified in connection with the checks 
(Tr. 202-208, 205). 

A renewed motion for judgment of acquittal at the 
close of all the evidence was denied (Tr. 282). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1401 pro- 
vides: 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or 
private nature, which might operate to the prejudice 
of another, or passes, utters, or publishes, or at- 
tempts to pass, utter, or publish as true and genuine, 
any paper so falsely made or altered, knowing the 
same to be false or forged, with the intent to de- 
fraud or prejudice the right of another, shall be 
imprisoned for not less than one year nor more than 
ten years. 
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Title 22, District of Columbia Code, Section 2901 pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the per- 
gon or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 
I 


The evidence of robbery was legally sufficient. The testi- 
mony of Walter Kinney that he was beaten and knocked 
unconscious by appellant and that when he regained con- 
sciousness various items of personal property were miss- 
ing, considered together with testimony that appellant 
was seen in possession of part of this property shortly 


after the crime, was evidence sufficient to establish a tak- 
ing by force and violence. The element of felonious in- 
tent was established by appellant’s own declarations as 
well as by his assault on Kinney. That the property taken 
was on the person or in the immediate actual possession 
of Kinney at the time of its taking could reasonably have 
peen inferred from the nature of the property, from 
Kinney’s testimony that part of the property had been 
“on me”, and from the absence of any suggestion as to 
how it might otherwise have come into appellant’s pos- 
session. 
pat 


The checks which appellant was charged with having 
forged and uttered were properly received in evidence. 
They were sufficiently connected with appellant by a 
showing that he had forged the endorsements in the name 
of Walter L. Kinney and had passed them in various 
liquor stores in the District of Columbia. The fact that 
the ink in the endorsements ran and blurred slightly 
while the checks were in the custody of the FBI prior to 
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trial did not render the checks themselves inadmissible, 
particularly since the change in the appearance of the 
endorsements was explained to the jury and a photograph 
which accurately reproduced the appearance of the en- 
dorsements in their original unblurred condition was pro- 
duced in evidence. 

The photographic reproduction of the endorsements was 
not erroneously received in evidence. The photograph was 
authenticated by a witness who was familiar with the 
original endorsements and stated that the photograph was 
an accurate reflection thereof. Appellant cannot complain 
that he was deprived of an opportunity to cross-examine 
the photographer as to the techniques employed in making 
the photograph. The testimony of the photographer was 
not necessary to render the photograph admissible. More- 
over, an FBI photographer did appear and testified that 
he had received a requisition to photograph the checks. 
The witness, who was well equipped to answer any ques- 
tions respecting the methods used by the FBI in produc- 


ing photography, was not cross-examined. 


ARGUMENT 


I. The evidence of robbery was legally sufficient 


(See Tr. 17-18, 21-28, 40, 42, 45, 65, 77-79, 112, 196, 
282) 


Appellant moved for judgment of acquittal at the close 
of the government’s case and again at the close of all the 
evidence (Tr. 196, 282). The ground of the second mo- 
tion was not stated, but the first motion was directed 
solely to the sufficiency of the evidence adduced in support 
of the forgery and uttering counts of the indictment. Ap- 
pellant now challenges, however, the sufficiency of the 
evidence upon which his conviction for robbery was based. 
The challenge must fail. 

The principles by which the legal sufficiency of the evi- 
dence in criminal cases is tested on appeal require that a 
judgment of conviction be sustained if, taking the view 
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of the evidence most favorable to the government and 
giving full play to the right of the jury to determine 
credibility and draw justifiable inferences of facts, a rea- 
sonable man might fairly have concluded guilt beyond a 
reasonable doubt. Glasser v. United States, 315 U.S. 60 
(1942) ; Curley v. United States, 81 U.S. App. D.C. 389, 
160 F.2d 229 (1947), cert. denied, 330 U.S. 837; Morton 
v. United States, 79 U.S. App. D.C. 329, 147 F.2d 28 
(1945), cert. denied, 324 U.S. 875. Measured by these 
standards, the prosecution’s burden of proof as to each 
element of the crime of robbery was clearly met. 

Walter Kinney testified that he encountered appellant 
outside a bar and agreed to drive him home (Tr. 17-18, 
40). When Kinney stopped his car to let appellant out, 
the latter “told me he wanted my money” “(said) I am 
going to take what money you have got” (Tr. 21, 42). 
Appellant then launched an attack and knocked Kinney 
unconscious with a blow to the head (Tr. 21, 42). When 
Kinney regained consciousness more than two days later, 
he was missing his wallet, ring, “what money I had on 
me”, and his personal papers (Tr. 22-23). Included among 
the items in the missing wallet was a Texaco credit card 
(Tr. 23). Within the next few days, six checks, bearing 
the name Walter L. Kinney as payee and what purported 
to be Kinney’s signature as endorser, were cashed by 
various liquor store dealers in the District of Columbia. 
One of the checks was presented by a person positively 
identified as appellant (Tr. 77). Another of the 
checks was tendered and endorsed by a _ person 
who presented “quite a bit of identification” in the name 
of Walter Kinney (Tr. 78-79). Two of the checks were 
tendered and endorsed by a person who presented as per- 
sonal identification the Texaco credit card taken from 
Kinney (Tr. 65, 112). All of the checks were endorsed in 
handwriting which an expert witness was able to identify 
as appellant’s. 

Taken together and accepted as true, as it must be in 
this posture of the case, this testimony afforded a basis 


for a reasonable conclusion of appellant’s guilt. A taking 
of property by force and violence was established directly 
by the testimony of Walter Kinney and circumstantially 
by the testimony of witnesses who saw part of the stolen 
property in appellant’s possession soon after the crime. 
Felonious intent was self-proclaimed (“I am going to take 
what money you have got”) and in addition could fairly 
have been inferred from appellant’s assault on Kinney. 

Appellant, citing the absence of specific testimony as 
to when or where the complaining witness last saw his 
property prior to the attack made upon him, argues that 
the government failed to prove that such property was 
taken from his person or immediate actual possession. 
Plainly the evidence was not deficient in this respect. Ac- 
cording to his testimony, Kinney was in appellant’s com- 
pany only long enough to drive him a few city blocks. 
Appellant then made a demand for his money and 
knocked him unconscious. When Kinney recovered, he was 
missing various of his personal belongings. Among these 
were his ring, “what money I had on me”, and a credit 
card which had been in his wallet and which was seen in 
the possession of appellant shortly thereafter. These facts 
compelled the inference that the property was taken from 
the person of Walter Kinney, particularly in view of the 
nature of the property involved and in the absence of 
any suggestion as to how it might otherwise have come 
into appellant’s possession. Appellant, having assaulted 
Kinney with intent to rob and having later been found in 
possession of Kinney’s property, cannot be heard to argue 
that Kinney did not have the property on his person at the 
time of the assault. 

Appellant attaches great weight to Kinney’s refusal to 
testify, of his own knowledge, that appellant took his 
property (Tr. 45). Reliance on this aspect of the testi- 
mony is misplaced. Kinney, having been knocked uncon- 
scious in the defense of his property, was hardly in a 
position to state positively that it was taken by appellant. 
It is well settled, however, that, where the proof is other- 
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wise sufficient, 2 prosecution for robbery will not be de- 
feated because the victim is dead or unconscious at the 
time his property is taken. Carey v. United States, 111 
U.S. App. D.C. 300, 304, 296 F. 2d 422, 426 (1961); 
State v. Churchill, Mo., 299 S.W. 2d 475 (1957); Jen- 
nings v. State, 84 Okla. 135, 179 P.2d 693 (1947) ; People 
y. Jordan, 303 Ill. 316, 185 N.E. 729 (1922). 
Appellant’s reliance on Hunt v. United States, —— US. 
App. S.C. ——, 316 F.2d 652 (1963), is likewise mis- 
placed. This Court there held that the greater offense of 
robbery should not have been submitted to the jury where 
every fact proved by the government was as consistent 
with the lesser offense of larceny. In the instant case, only 
by speculating outside the proven facts could the jury 
have concluded that Kinney’s property came into appel- 
lant’s possession otherwise than by means of a robbery. 
Significantly, appellant does not argue that he was en- 
titled to an instruction on the lesser offense of larceny. 


II. Neither the original checks nor the photographic 
reproductions of the endorsements were erroneously 
admitted into evidence 


(See Tr. 47, 57, 65, 68-69, 77-79, 94-95, 111-112, 
119, 124, 128-180, 141-144, 147, 151, 157, 165) 


In twelve of the thirteen counts in the indictment, ap- 
pellant was charged with having forged and uttered six 
bank checks. The writings which allegedly constituted 
forgeries were the endorsements which purported to be 
signatures of Walter L. Kinney. The handwriting expert 
whose testimony indicated that these signatures were writ- 
ten by appellant based his opinion on a comparison of 
the endorsements with specimens of appellant’s known 
handwriting. This comparison was made when the checks 
were first in possession of the witness (Tr. 142). There- 
after the checks were forwarded to the Federal Bureau 
of Investigation to be examined for latent fingerprints 
(Tr. 128). While in the custody of the FBI, they were 
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treated with a liquid chemical solution which caused the 
ink in the endorsements to run and blur slightly (Tr. 
129-130). Prior to being so treated, however, the checks, 
including the endorsements thereon, were photographed. 
The portions of these photographs which portrayed the en- 
dorsements were said by the handwriting witness to be ac- 
curate reflections of the originals in their unblurred con- 
dition (Tr. 128, 129, 147, 151). These photographs were 
used by the witness in preparing the special exhibit with 
which he explained to the jury his opinion that the en- 
dorsements were written in appellant’s handwriting. 
Appellant contends that the original checks were im- 
properly admitted into evidence because the appearance 
of the endorsements had changed while the checks were 
in the hands of government agents prior to trial. He also 
contends that the photographic reproductions of the en- 
dorsements were erroneously admitted into evidence be- 
cause no witness was produced who was willing to state 
that he had taken the photographs and who could there- 


fore be cross-examined as to the photographic techniques 
which had been employed. Both contentions are without 
merit. 


The Original Checks 


Real evidence is admissible either to show commission 
of the crime charged or to connect the accused with the 
commission of the crime. 2 WHARTON’S CRIMINAL 
EVDENCE §673 (12th ed. 1955). The checks here in 
question were admissible on both counts notwithstanding 
the fact that the ink in the endorsements had been slightly 
blurred prior to trial. Moreover, in a forgery prosecution 
the writings alleged to have been forged must be produced 
in evidence by the prosecution or their absence satisfac- 
torily accounted for. Threadgill v. State, 75 Fla. 240, 77 
So. 880 (1918); 3 UNDERHILL’S CRIMINAL Evi- 
DENCE $776 (5th ed. 1957); 23 Am. Jur., Forgery 
§58. Since the checks were not lost, illegible, or other- 
wise unavailable, the government was under an obliga- 
tion to produce them in evidence. Even if the endorse- 
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ments could be considered legally unavailable because of 
their changed condition, secondary evidence was present 
in the form of photographs which accurately represented 
their original condition. 

Six witnesses testified that the checks in evidence had 
been presented and cashed in their stores. Each of these 
witnesses was able to identify the check with respect to 
which he testified by means of the deposit markings which 
appeared thereon (Tr. 47, 57, 68, 79, 111, 119). Appel- 
lant was positively identified as the person who presented 
and endorsed one of the checks (Tr. 77). Three of the 
other witnesses remembered that the person who had pre- 
sented the checks had shown personal identification in the 
name of Walter L. Kinney (Tr. 65, 78-79, 112), and 
there was testimony that appellant had robbed Mr. Kin- 
ney of his personal papers. One of the witnesses had re- 
quired that a fingerprint be placed on the back of one 
of the checks by the person who presented it (Tr. 68-69), 
and this fingerprint was identified as appellant’s by an 
expert witness (Tr. 165). Appellant admitted that he had 
passed one of the checks (Tr. 94-95). In the opinion of 
a handwriting expert all the endorsements were in ap- 
pellant’s handwriting (Tr. 124, 141). This opinion was 
based on an examination of the endorsements in their un- 
blurred condition. (Tr. 142). Even had the endorse- 
ments originally been examined by him in their blurred 
condition, however, the witness would have reached posi- 
tive findings that at least three of them were in appel- 
lant’s handwriting (Tr. 144). His findings with respect 
to two of the others would have been qualified (Tr. 142- 
143).° 

In this state of the evidence, appellant’s argument that 
the checks were not relevant to show that he committed 


¢ An examination of the sixth check (government’s exhibit 5) 
discloses that the ink in the endorsement thereon did not run or 
blur. The handwriting expert was not specifically cross-examined 
about this endorsement, but clearly nothing had happened to alter 
his positive pre-trial findings with respect thereto. 
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the crimes charged can only be regarded as frivolous. 
The checks were probative of guilt quite apart from the 
testimony of the handwriting expert with respect to the 
endorsements. Moreover, the endorsements on three of 
the checks were so slightly blurred that the expert witness 
had no trouble in identifying the handwriting as appel- 
lant’s. 

Appellant relies on the rule which requires that before 
real evidence connected with the commission of a crime 
can be admitted into evidence, there must be a showing 
that such object is in substantially the same condition 
as when the crime was committed. Cf. Gallego v. United 
States, 276 F.2d 914, 917 (9th Cir. 1960) ; United States 
v. S.B. Pennick & Co., 186 F.2d 418, 415 (2d Cir. 1943). 
The rule is one of relevancy. Its purpose is to prevent the 
jury from being deceived by evidence which purports to 
represent a fact as it existed at the time of the offense 
but actually represents some other fact or the same fact 
as it existed at some other time. The sole question with 
respect to such evidence is whether it will assist or mis- 
lead the jury in understanding the matter before them. 
2 WHARTON’S CRIMINAL EVDENCE §674 (12th ed. 
1955). This question is addressed to the discretion of trial 
court. State v. Hood, 225 Ore. 40, 356 P.2d 1100 (1960). 

Even the strictest application of the rule on which ap- 
pellant relies would avail him nothing in the present cir- 
cumstances. The six checks were clearly identified as 
having been presented and cashed by appellant, and but 
for a slight blurring in the endorsements they were in 
exactly the same condition at trial as they were in at 
the time of the offenses charged. Moreover, the jury 
could not have been misled by the change in the appear- 
ance of the endorsements where this change was brought 
to their attention and explained and where photographs 
which accurately portrayed the endorsements in their 
original, unblurred condition were produced in evidence. 
Appellant is unable to demonstrate any prejudice flowing 
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from the admission of the checks beyond that which 
naturally follows from the introduction of incriminating 
evidence. 


The Photographic Reproductions Of The Endorsements 


A photograph is admissible when it is shown to be a 
correct likeness of the persons or objects which it purports 
to represent. The photographer is not the only witness 
competent to prove the likeness. On the contrary, that 
fact may be shown by the testimony of any witness fa- 
miliar with the original of the object which the photo- 
graph portrays. Barney v. Staten Island Rapid Transit 
Railway Company, 316 F.2d 88, 48 (8d. Cir. 1963) ; 
Kortz v. Guardian Life Ins. Co., 144 F.2d 676, 679 (10th 
Cir. 1944), cert. denied, 323 U.S. 728; Boyle v. Ward, 39 
F. Supp. 545, 548-549 (D.C.M.D. Pa. 1941), aff’d., 125 
F.2d 672 (8d Cir. 1942) ; State v. Gibbons, 228 Ore. 238, 
364 P.2d 611, 618 (1961) ; State v. Bennett, R.I., 168 A.2d 
282 (1961); Benefield v. State, 8385 P.2d 874 (Okla. Cr. 
1960) ; State v. Cane, Mo., 388 S.W. 2d 22 (1960) ; Adams 
v. City of San Jose, 164 Cal. App. 2d 665, 380 P.2d 840, 
841 (1958). 3 Wigmore, EvMENCE §§ 792(3), 793, 
794 (8d. ed 1940). No additional or contrary princi- 
ples apply to photographs of handwriting specimens ad- 
mitted for purposes of comparison. “It is generally con- 
ceded that a photographic copy of handwriting may be 
used instead of the original so far as the accuracy of the 
medium is concerned.” 8 WIGMORE, EVIDENCE § 797 
(8d ed. 1940). 

James Miller was the witness who authenticated the 
photographs of the endorsements forged by appellant. He 
testified that he was familiar with the appearance of the 
original unblurred endorsements and that the photographs 
were accurate reflections thereof (Tr. 128, 129, 147, 157). 
So sponsored and authenticated, the photographs were 
properly admissible. 
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Appellant’s claim that he was prejudiced in that he was 
deprived of the opportunity to cross-examine the photogra- 
pher as to the techniques employed in making the pho- 
tography is untenable. The photographer was not a nec- 
essary witness. Moreover, an FBI photographer was 
called as a government witness and testified that although 
he had no independant recollection of having photographed 
the checks in evidence, he had received a requisition or- 
dering him to do so (Tr. 192-194). Clearly this witness 
was in a position to supply appellant with any informa- 
tion relevant to the methods used by the FBI in produc- 
ing photography. Appellant did not cross-examine him, 
however, and cannot now be heard to complain that he did 
not have an opportunity to do so. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
PAvuL A. RENNE, 
ANTHONY (A, LAPHAM, 
Assistant United States Attorneys. 
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